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INTRODUCTION 

To protect its private information from public disclosure, the Qatar 

Foundation for Science, Education and Community Development (“QF”) sued the 

Attorney General over an adverse open records ruling, availing itself of a remedy 

prescribed by the Legislature, confirmed by the Texas Supreme Court, and 

sanctioned by the Attorney General. Yet Zachor successfully challenged the trial 

court’s jurisdiction to provide that statutory relief. Defending that erroneous result, 

Zachor makes a host of erroneous and often inconsistent arguments.  

Zachor relies primarily on sovereign immunity as if it, and not the State, were 

king. But the Attorney General agrees with QF—the Texas Public Information Act 

allows a party who seeks to withhold its private information from public disclosure 

the right to sue the Attorney General for a judicial determination of an open records 

ruling’s validity. The Texas Supreme Court has confirmed that parties like QF may 

avail themselves of this statutory “judicial remedy.” Even if Zachor could assert an 

immunity defense, its argument is based on a tortured reading of the TPIA that is at 

odds with both the statute’s plain language and Supreme Court precedent. 

Zachor also contends that Texas A&M—the governmental body in possession 

of the disputed information—is an indispensable party without whom the court 

cannot grant complete relief. That argument, too, is based on a tortured reading of 

the statute. QF was not required to sue Texas A&M under the TPIA, and, as this 
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Court recognized in its recent order in this case, Texas A&M is under no duty to 

disclose the information until the trial court rules on the merits of QF’s claim in this 

suit. This Court should reverse the trial court’s judgment granting Zachor’s plea to 

the jurisdiction so that the trial court can reach those merits.  

ARGUMENT 

I. Zachor relies on a sovereign immunity defense that belongs to the State. 

Zachor argues that the Legislature did not waive the Attorney General’s 

immunity from a suit filed by a third party like QF. See Zachor Br. at 16-17, 25-26. 

Zachor’s immunity argument fails for multiple reasons—first and foremost because 

it is not entitled to assert that defense. 

A. A sovereign immunity defense belongs to the State. 

It is the State’s—not a private party’s—prerogative to assert an immunity 

defense: “The State may assert sovereign immunity from suit in a plea to the 

jurisdiction.” Tex. Nat. Res. Conservation Comm’n v. IT-Davy, 74 S.W.3d 849, 855 

(Tex. 2002). “[Sovereign] immunity is incident to the power and the right to govern 

and may only be invoked by a governmental unit of the State.” Smith v. Davis, 999 

S.W.2d 409, 416 (Tex. App.—Dallas 1999, no pet.).  

Relying on the general rule that one party cannot urge another party’s 

defenses, Texas courts have prohibited entities that are not arms of the State from 

asserting defenses based on immunity. See Cantu Servs., Inc. v. United Freedom 

Assocs., Inc., 329 S.W.3d 58, 64 (Tex. App.—El Paso 2010, no pet.) (general rule 
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prohibits non-governmental entity from asserting statutory immunity defenses); City 

of Alton v. Sharyland Water Supply Corp., 145 S.W.3d 673, 682 (Tex. App.—

Corpus Christi 1994, no pet.) (third-party independent contractors could not assert 

defendant’s governmental-immunity defense); cf. Tex. A&M Univ. Sys. v. Koseoglu, 

233 S.W.3d 835, 846 (Tex. 2007) (state official may seek review of denial of 

jurisdictional plea based on immunity); McCartney v. May, 50 S.W.3d 599, 605-06 

(Tex. App.—Amarillo 2001, no pet.) (state employees sued in official capacity can 

rely on sovereign immunity defense). Because Zachor is not an arm of the State, it 

cannot rely on sovereign immunity as a basis for dismissing QF’s suit. That should 

be the end of Zachor’s immunity challenge.  

B. The Attorney General did not impermissibly “waive” sovereign 
immunity. 

The Attorney General agrees that the trial court has jurisdiction. AG Br. at 3-

7. Zachor dismisses the Attorney General’s acquiescence, claiming it constitutes an 

improper “waiver” of sovereign immunity. Zachor Br. at 32-37.  

Zachor relies on Government Code section 402.004, which provides that “[a]n 

admission, agreement, or waiver made by the attorney general in an action or suit to 

which the state is a party does not prejudice the rights of the state.” TEX. GOV’T 

CODE § 402.004. Most cases applying this provision relate to discovery—holding, 

for instance, that admissions on the part of the Attorney General cannot prejudice 

the rights of the State, or settlement—imposing limitations on the Attorney 
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General’s right to settle suits on the State’s behalf. See, e.g., Emps. Ret. Sys. of Tex. 

v. Bass, 840 S.W.2d 710, 714 (Tex. App.—Eastland 1992, no writ) (section 402.004 

precluded judgment based on deemed admissions because Attorney General cannot 

prejudice the rights of the State); Terrazas v. Ramirez, 829 S.W.2d 712, 728 n.5 

(Tex. 1991) (orig. proceeding) (Gonzalez, J., concurring) (section 402.004 

constrains the Attorney General’s powers to settle a lawsuit to which the State is a 

party). The Attorney General has taken no similar action here—it simply has 

recognized that Texas law permits QF to bring this suit. AG Br. at 2, 4-5.  

Zachor also relies on Department of Public Safety of Texas v. Great Southwest 

Warehouses, Inc., 352 S.W.2d 493, 494 (Tex. App.—Austin 1961, writ ref’d n.r.e.). 

There, this Court held that the Attorney General’s failure to assert immunity from 

suit in response to a plea to the jurisdiction improperly waived immunity, and the 

Court could not “by judicial fiat approve such violation of the constitutional 

provision for separation of the powers of the government.” Id. at 495. Great 

Southwest does not help Zachor for two reasons. First, in Great Southwest, there was 

“no contention by either of the parties that legislative consent to institute [the] action 

ha[d] been obtained.” Id. at 494. To the contrary, here, both QF and the Attorney 

General recognize that TPIA section 552.325 permits QF to sue the Attorney 

General, and that conclusion has been confirmed by the Texas Supreme Court. 

Second, the Supreme Court recently explained that while sovereign immunity 
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“implicates” subject matter jurisdiction, there also are important differences between 

the two doctrines, and it has never been “‘suggested that a court should raise 

immunity on its own whenever the government is sued.’” Engelman Irrigation Dist. 

v. Shields Bros., Inc., 514 S.W.3d 746, 751 (Tex. 2017) (quoting Rusk State Hosp. 

v. Black, 392 S.W.3d 88, 102 (Tex. 2012) (Hecht, C.J., concurring)). This Court 

should not give credence to an unsubstantiated immunity defense that the Attorney 

General—for good reason—has never asserted. 

In any event, the TPIA authorizes QF to bring this suit—affording QF 

standing and dispensing with invalid assertions of immunity.1  

II. The Public Information Act and the Texas Supreme Court’s holding in 
Boeing establish that the trial court has jurisdiction over QF’s claims. 

On the one hand, Zachor claims that the TPIA does not authorize QF’s suit 

against the Attorney General. On the other, Zachor contends that QF’s suit would 

have been proper if only QF had joined the State by suing Texas A&M. Zachor is 

wrong on both counts. 

 
1 Zachor primarily argues that sovereign immunity prohibits QF’s suit. Zachor Br. at 14-23. 
Sometimes, however, Zachor obliquely references QF’s standing to bring suit as well. Zachor Br. 
at 24-25. While “standing” and “sovereign immunity” are “distinct jurisdictional concepts,” both 
are satisfied here. See, e,g. Tex. Dep’t of Ins. v. Tex. Ass’n of Health Plans, 598 S.W.3d 417, 422 
(Tex. App.—Austin 2020, no pet.) (internal citation and quotation omitted). 
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A. Zachor misinterprets the Texas Public Information Act. 

1. The TPIA expressly permits third parties to sue the Attorney 
General. 

Zachor concedes that if a governmental body like Texas A&M holds disputed 

information that it believes should be withheld under the law, it may sue the Attorney 

General to challenge an open records ruling. Zachor Br. at 8. Zachor argues, 

however, that the TPIA does not extend the same rights to a party whose privacy 

rights rest or fall on the same ruling. This is contrary to the plain language of the 

statute. The TPIA authorizes a governmental body that holds requested information 

and third parties with an interest in that information to sue the Attorney General to 

protect the information from disclosure.  

The TPIA, in a section entitled “Parties to Suit Seeking to Withhold 

Information”, provides: “[a] governmental body, officer for public information, or 

other person or entity that files a suit seeking to withhold information from a 

requestor” may not sue “the person requesting the information” but “shall” 

demonstrate that it made a good faith effort to inform the requestor that “the suit is 

against the attorney general in Travis County district court”. TEX. GOV’T CODE § 

552.325(a), (b) (emphasis added).2 The statute’s clear language establishes QF’s 

standing to bring this suit.   

 
2 QF relied on section 552.325 as a basis for jurisdiction in its pleading. CR1:5. 
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Another part of the TPIA confirms that QF may sue the Attorney General. 

Section 552.353 addresses the failure or refusal of an officer of public information 

to provide access to or copying of requested information. TEX. GOV’T CODE 

§ 552.353. Under that section, an officer may refuse a requestor’s access to 

information if, within ten days of an Attorney General’s ruling that the information 

should be made public, “a person or entity has… filed a cause of action seeking 

relief from compliance with the decision of the attorney general, as provided by 

Section 552.325, and the cause is pending.” TEX. GOV’T CODE § 552.353(c) 

(emphasis added). This affirmative defense is in addition to another affirmative 

defense—the existence of a suit filed by a governmental body against the Attorney 

General. TEX. GOV’T CODE § 552.353(b)(3). The TPIA thus unmistakably provides 

that both a governmental body and a third party like QF may bring the Attorney 

General into court to seek to withhold information from a requestor. See The Office 

of the Attorney General of Texas, Public Information Act Handbook 2020, at 60 

www.texasattorneygeneral.gov/publicinfo_hb.pdf (App. 5 to Br.Appellant) (“The 

legislature…enacted section 552.325 which recognizes the legal interests of third 

parties and their right to sue the attorney general  to challenge a ruling that 

information must be released.”).3 

 
3 Zachor relies on an isolated statement from one “supporter” of TPIA legislation to claim that the 
purpose of section 552.3325 was to protect requestors from suit, not to permit suits against the 
Attorney General. Zachor Br. at 22-23 & App. F. QF does not dispute that the Legislature intended 

http://www.texasattorneygeneral.gov/publicinfo_hb.pdf
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2. Zachor’s construction reads words out of the statute. 

Section 552.325 refers to a suit against the Attorney General by a 

“governmental body, officer for public information, or other person or entity….” 

TEX. GOV’T CODE § 552.325(a). Zachor’s contention that the TPIA does not 

authorize QF’s suit impermissibly banishes the words “other person or entity” from 

the statute. Zachor has no excuse for its violation of the canon that “[e]very word in 

a statute is presumed to have a purpose and should be given effect if reasonable and 

possible.” Creative Oil & Gas, LLC v. Lona Hills Ranch, LLC, 591 S.W.3d 127, 134 

(Tex. 2019). Section 552.353 also has been sanitized from Zachor’s brief. These 

provisions that Zachor refuses to acknowledge establish QF’s right to seek redress 

in Texas court against the Attorney General.  

3. Zachor mistakenly limits a third party’s remedies under the 
TPIA. 

Zachor contends that a third party is limited to submitting comments to the 

Attorney General opposing the release of the requested information (pursuant to 

section 552.305) or to file suit against Texas A&M seeking declaratory or injunctive 

 
to protect requestors from lawsuits. But that is not a comprehensive explanation of the purpose of 
section 552.325, and it certainly does not establish that the Legislature intended to forbid third 
parties from filing suit against the Attorney General. The relevant bill analysis states that section 
552.325 “[p]rohibits a body, officer or other person or entity that files a suit seeking to withhold 
information from a requestor from filing suit seeking to withhold information against the person 
requesting information” and requires the “attorney general to notify the requestor if the attorney 
general agrees that the information that is the subject of the suit should be withheld….” Sen. 
Research Ctr., Bill Analysis, Tex. H.B. 1718, 74th Leg., R.S. (1995) (emphasis added). The 
TPIA’s legislative history thus anticipated a suit by third parties against the Attorney General. 
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relief (pursuant to section 552.3215). Zachor Br. at 20-21. The TPIA’s plain 

language thwarts both arguments. 

a. A person whose privacy interests are at stake is not 
limited to submitting comments to the Attorney 
General under Section 552.305. 

When a person’s “privacy or property interests may be involved,” a 

governmental body may decline to release requested information “for the purpose of 

requesting an attorney general decision.” TEX. GOV’T CODE § 552.305(a). That 

section also authorizes a person “whose interests may be involved” to “submit in 

writing to the attorney general the person’s reasons why the information should be 

withheld or released.” Id. § 552.305(b).  

QF did not learn of the request for information—or of Texas A&M’s request 

for an Attorney General ruling regarding disclosure of the information—until after 

the Attorney General released its first ruling. CR1:63-64. So QF had no opportunity 

to present its arguments to the Attorney General, as section 552.305 provides.  

The TPIA does not say that submission of comments to the Attorney General 

is a private third party’s exclusive remedy. In fact it says the opposite—allowing a 

third party to sue the Attorney General over its erroneous directive that private 

information must be disclosed. The Texas Supreme Court has acknowledged that 

interested third parties retain this option. In Boeing Co. v. Paxton, the Court held 

that third parties whose “privacy or property interests” are implicated may “raise the 
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issue and any applicable exception to the information’s disclosure with the Attorney 

General, or in district court, or both.” 466 S.W.3d 831, 833 (Tex. 2015) (emphasis 

added). See also Morales v. Ellen, 840 S.W.2d 519, 523 (Tex. App.—El Paso 1992, 

writ denied) (former TPIA provision allowing third party to “file” objections to 

disclosure with the Attorney General was “permissive” and did “not obligate the 

individuals with a privacy interest to seek relief from the attorney general before 

claiming a privacy interest in the courts”).4 

Thus, even if QF had been able to timely submit comments to the Attorney 

General, that would not have foreclosed its ability to take advantage of the remedy 

section 552.325 provides. 

b. Section 552.3215 does not authorize a private litigant 
to sue for relief from an erroneous Attorney General 
decision and is not an exclusive remedy in any event. 

Zachor claims that if QF desired to sue to protect its information, its only 

choice was to sue Texas A&M under TPIA section 552.3215 for “improper[ly] 

releas[ing] [] confidential information.” Zachor Br. at 21. Section 552.3215 

authorizes an action for declaratory or injunctive relief against “a governmental body 

 
4 Zachor argues that Morales is inapplicable here because QF does not assert constitutional claims. 
Zachor Br. at 32 n.8. Zachor misses the import of the Morales decision. Constitutional claims or 
not, Morales affirmed that the TPIA provision allowing a third party to submit comments to the 
Attorney General is “permissive,” and need not be complied with before a private litigant can seek 
relief in the courts. Morales v. Ellen, 840 S.W.2d 519, 523 (Tex. App.—El Paso 1992, writ denied).  
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that violates this chapter” in certain instances. TEX. GOV’T CODE § 552.3215(b). This 

argument fails for multiple reasons.  

First, section 552.3215 authorizes a party like QF to file a “complaint” with 

the county or district attorney after a governmental body has violated the TPIA. 

TEX. GOV’T CODE § 552.3215(b) (authorizing action against “a governmental body 

that violates this chapter”); id. § 552.3215(e) (a party who claims to be a victim of a 

violation may file a complaint, which “must be filed with the district or county 

attorney”). Thus, section 552.3215 did not offer QF a path to suing Texas A&M 

directly—it only authorized QF to file a “complaint” with a county or district 

attorney, who then may seek declaratory or injunctive relief “in the name of [the] 

state when [the] governmental body does not cure [the] violation after notification.” 

Gates v. Tex. Dep’t of Family and Protective Servs., No. 03-15-00631-CV, 2016 WL 

3521888, at *5 n.4 (Tex. App.—Austin June 23, 2016, pet. denied) (mem. op.) 

(characterizing section 552.3215 as allowing for suits by district or county attorney 

but declining to “further address” whether section authorized suits by private 

litigants because issue was moot); Kessling v. Friendswood Indep. Sch. Dist., 302 

S.W.3d 373, 383 (Tex. App.—Houston [14th Dist.] 2009, pet. denied) (“In effect, 

section 552.3215 gives a complainant an avenue for seeking redress which does not 
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require the complainant to incur the expense of filing a lawsuit on his or her own 

behalf: a lawsuit undertaken by, and in the name of, the state.”).5 

Second, no such “complaint” could be filed until Texas A&M had already 

violated the TPIA by, for instance, releasing QF’s protectable information. Here, 

there has been no such violation. So QF was unable even to file a “complaint” about 

Texas A&M in this case. The entire purpose of suits under section 552.325 is to 

preempt an erroneous disclosure of private information. Section 552.325 offers a 

prophylactic remedy that section 552.3215 does not provide. 

Third, section 552.325 requires a third party like QF to notify a requestor that 

a suit “seeking to withhold information from a requestor” has been filed “against 

the attorney general….” TEX. GOV’T CODE § 552.325(a), (b)(3) (emphasis added). 

Section 552.3215 does not provide for a suit against the Attorney General. So it 

cannot be the only “judicial remedy” the TPIA offers to third parties like QF. The 

statute itself recognizes as much, providing that action under section 552.3215 is “in 

addition to any other civil, administrative, or criminal action provided by this chapter 

or another law.” TEX. GOV’T CODE § 552.3215(k).  Zachor’s argument that Section 

552.3215 is QF’s sole “judicial remedy” fails. 

 
5 If, after receiving a third party’s “complaint,” the county or district attorney determines not to 
bring an action against the governmental body, the third party may file a complaint with the 
Attorney General, who then may decide whether to bring such an action. TEX. GOV’T CODE § 
552.3215(g)(1)(B), (i).  
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4. The TPIA waives immunity. 

Section 552.325’s authorization for third parties to sue the Attorney General 

is a clear and unambiguous waiver of immunity.  

a. Section 552.325 is not akin to a “sue and be sued” 
clause. 

Section 552.325 is not, as Zachor claims, akin to a “sue and be sued” clause 

that does not waive immunity. Zachor Br. at 18-19 (citing Tooke v. City of Mexia, 

197 S.W.3d 325 (Tex. 2006) and Kirby Lake Dev., Ltd. v. Clear Lake City Water 

Auth., 320 S.W.3d 829 (Tex. 2010)). 

Tooke and Kirby Lake observe that generic phrases like “sue and be sued” do 

not waive immunity but rather indicate only that “an entity has the capacity to sue 

and be sued in its own name.” Tooke, 197 S.W.3d at 342; see also Kirby, 320 S.W.3d 

at 837. The TPIA does not merely recognize that the Attorney General may be sued 

in its own name—it requires a party to inform a requestor that suit has been filed 

“against the attorney general.” TEX. GOV’T CODE § 552.325(a), (b)(3). This language 

does more than simply “contemplate[] a government entity’s involvement in 

litigation.” Kirby, 320 S.W.3d at 837.  

b. Zachor concedes that a similarly worded provision 
waives immunity. 

Zachor admits that section 552.325’s companion provision, section 552.324, 

is a “clear waiver of immunity that expressly authorizes a governmental body to file 
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a lawsuit against the Attorney General.” Zachor Br. at 19-20. Section 552.324 uses 

language virtually indistinguishable from section 552.325: 

Section 552.324 Section 552.325 

“The only suit a governmental body 
may file seeking to withhold 
information from a requestor is a suit 
that…is filed in Travis County district 
court against the attorney general….” 
TEX. GOV’T CODE § 552.324(a)(1) 
(emphasis added). 

A “person or entity that files a suit 
seeking to withhold information from a 
requestor” “shall” inform the 
requestor “that the suit is against the 
attorney general in Travis County 
district court.” TEX. GOV’T CODE § 
552.325(a), (b)(3) (emphasis added). 

 
Because section 552.324 waives immunity, the nearly-identical section 552.325 

must. 

c. The Hillman analysis establishes waiver of immunity. 

 Zachor urges the Court to apply a Hillman v. Nueces County, 579 S.W.3d 354, 

360 (Tex. 2019) analysis to determine whether the TPIA clearly and unambiguously 

waives immunity. Under Hillman, a court should:  

(1) consider ‘whether the statutory provisions, even if not a model of 
clarity, waive immunity without doubt;’ 

(2) resolve any ‘ambiguity as to waiver…in favor of retaining 
immunity;’ 

(3) generally find waiver ‘if the Legislature requires that the 
[governmental] entity be joined in a lawsuit even though the entity 
would otherwise be immune from suit;’ 

(4) consider whether the legislature ‘provided an objective limitation 
on the governmental entity’s potential liability;’ and 
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(5) consider ‘whether the statutory provisions would serve any purpose 
absent a waiver of immunity.’  

Id. at 360 (quoting Harris Cnty. Hosp. Dist. v. Tomball Reg’l Hosp., 283 S.W.3d 

838, 844 (Tex. 2009)).  

The Hillman analysis supports waiver here. Sections 552.324 and 552.325 

allow a suit against the Attorney General—in fact, the Attorney General is the only 

defendant identified in either section. Factors 1 and 3 thus support waiver of 

immunity. Concern for “potential liability” is not a significant factor—section 

552.325 does not threaten financial liability, which is a key concern of Factor 4. See 

Univ. of the Incarnate Word v. Redus, 602 S.W.3d 398, 404 (Tex. 2020) (“Immunity 

‘preserves separation-of-powers principles by preventing the judiciary from 

interfering with the Legislature’s prerogative to allocate tax dollars.”) (quoting 

Brown & Gay Eng’g, Inc. v. Olivares, 461 S.W.3d 117, 121 (Tex. 2015)). Factor 5 

also weighs in favor of a waiver of immunity. Section 552.325 serves no purpose 

absent a waiver of immunity—the only thing it addresses is a suit against the 

Attorney General and notification to a requestor that such a suit has been filed. 

Hillman supports waiver. 

5. Zachor’s immunity “fix” makes no sense. 

 Zachor argues that the “legislative waiver of immunity” in the TPIA “could 

have been satisfied” if QF had “nam[ed] the governmental body, Texas A&M 
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University, in the suit.” Zachor Br. at 2, 9 (comparing § 552.324(a) with § 552.325).6 

There is no support for this claim. Nothing in section 552.325, which authorizes 

QF’s suit, required QF to sue Texas A&M. Nothing in section 552.324, on which 

Zachor relies, authorized QF to sue Texas A&M. Nothing in section 552.3215, on 

which Zachor also relies, sanctioned a direct suit against Texas A&M, and certainly 

not in anticipation of a possible violation of the statute. And even if the statute had 

permitted QF to sue Texas A&M, Zachor cannot answer how the Attorney General’s 

alleged immunity would magically vanish once Texas A&M were added as a 

defendant. 

 The plain language of the TPIA dispenses with Zachor’s erroneous and 

inconsistent claims. 

B. Zachor misinterprets Boeing. 

The Texas Supreme Court confirmed that third parties like QF may sue the 

Attorney General: “When a citizen’s request [for public information] involves 

[privacy or property interests of third parties], the PIA permits the third party to raise 

the issue and any applicable exception to the information’s disclosure with the 

 
6 QF cited eight cases in which courts entertained or recognized a private party’s right to challenge 
an Attorney General ruling under section 552.325. QF Br. at 18-19. Zachor does not dispute that 
the Attorney General frequently is a defendant in such suits, or that the Attorney General did not 
assert immunity in those suits. Instead, Zachor argues there is no “settled body of law” that 
interprets section 552.325 to authorize a suit “solely” against the Attorney General. Zachor Br. at 
28-30. This ignores the TPIA’s authorization of private party suits with no corresponding 
obligation that governmental bodies be joined. 
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Attorney General, or in district court, or both.” Boeing, 466 S.W.3d at 833 

(emphasis added). The Court explicitly recognized that a third-party litigant has “the 

right to protect its own privacy and property interest through the judicial remedy 

section 552.325 provides.” Id. at 842 (emphasis added). The Attorney General 

agrees that Boeing confirms QF’s right to bring this suit against it. AG Br. at 5-7.  

Zachor says Boeing does not apply on the ground that there, the governmental 

body in possession of the disputed information was a party to the underlying suit. 

But as explained above, the TPIA does not require Texas A&M’s joinder for 

immunity purposes.  

Zachor also claims that Boeing addressed a narrow issue— “whether Boeing 

had standing to assert the applicability of section 552.104, the competitive bidding 

exception, not whether Boeing had standing to sue in the first place.” Zachor Br. at 

25. But Boeing’s holding was much broader, expressly recognizing that third parties 

like QF could raise their concerns through the “judicial remedy” “provided” in 

section 552.325. Boeing, 466 S.W.3d at 839, 842.7 

 
7 Zachor claims that “standing” was not at issue in Boeing because while Boeing had sued both 
the Port Authority and the Attorney General, the “Port Authority was clearly aligned with Boeing.” 
Zachor Br. at 25. Zachor argued that because the Port Authority had standing to sue the Attorney 
General, there was no need to analyze Boeing’s standing. Id. This interpretation ignores Boeing’s 
broader recognition that the TPIA provides private litigants a “judicial remedy” against the 
Attorney General.  
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Boeing implicitly recognized that a third party not only has standing to sue the 

Attorney General, but that that immunity is waived for that purpose. The Court 

adopted language from Justice Pemberton’s concurrence:  

‘[T]he Legislature intended private parties whose ‘competitors’ or rival 
‘bidders’ would be ‘advantaged’ by disclosure to have standing or the 
right to protect their interest in the information protected by section 
552.104 through the judicial remedy provided in section 552.325.’ 

Boeing, 466 S.W.3d at 839 (quoting Boeing v. Abbott, 412 S.W.3d 1, 21 (Tex. 

App.—Austin 2012), rev’d Boeing v. Paxton, 466 S.W.3d 831 (Tex. 2015)). The 

Court thus recognized that a party like QF has “standing” to sue the Attorney 

General.8 Moreover, while the Supreme Court did not use the word “immunity,” a 

waiver of immunity is implicit in the Court’s recognition that third parties have the 

right to sue the Attorney General. In concluding that third parties may sue the 

Attorney General, Justice Pemberton acknowledged that  

PIA section 552.325…waives sovereign immunity to permit not only 
governmental bodies, but also private parties, to sue the Attorney 
General to challenge his administrative determinations regarding the 
applicability of …exceptions [to disclosure] and whether requested 
information must be disclosed.  

Boeing, 412 S.W.3d at 21 (citing TEX. GOV’T CODE §§ 552.325, 552.353(c) 

(emphasis added)). Boeing supports QF’s and the Attorney General’s position that 

the trial court had the power to adjudicate QF’s claims. 

 
8 See, e.g., Nootsie, Ltd. v. Williamson Cnty. Appraisal Dist., 925 S.W.2d 659, 661 (Tex. 1996) 
(Essentially, “[a] plaintiff has standing when it is personally aggrieved….”). 
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C. The legislative acceptance doctrine supports QF’s argument. 

Effective on January 1, 2020, the Legislature responded to Boeing and another 

Supreme Court decision by limiting protections for certain types of contracting 

information to situations in which disclosure would have an impact on a 

governmental body’s—and not a third party’s—interests. Id. (citing TEX. GOV’T 

CODE §§ 552.104, 552.110(a), (b)). QF Br. at 20-21. To the extent section 552.325 

is ambiguous, the Legislature’s preservation of that section in the face of recent 

amendments to other TPIA provisions supports the Boeing court’s conclusion that 

section 552.325 gives private litigants like QF a “judicial remedy.” QF Br. at 21.  

Zachor argues that the legislative acceptance doctrine does not apply when 

the Legislature revises part of a statute but retains another, relying on Mosley v. 

Texas Health and Human Services Commission, 593 S.W.3d 250, 261-62 (Tex. 

2019). Zachor Br. at 27-28. In Mosley, the Court held that the doctrine did not apply 

when the Legislature revised portions of the Human Resources Code other than the 

one at issue, finding that the provision at issue was not ambiguous and there was no 

argument that a department rule construing that provision—rather than an opinion 

by the Supreme Court—was a “longstanding construction” entitled to any deference. 

593 S.W.3d at 261-62.  

Here, the Supreme Court—not an administrative agency—expressly held that 

third parties have a “judicial remedy” in section 552.325 by which they may sue the 
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Attorney General. Responding to Boeing, the Legislature amended discrete portions 

of the TPIA, but left section 552.325 alone. QF Br. at 20-21. This is entirely different 

than the situation in Moseley. And, contrary to Zachor’s claim, the Supreme Court 

recently noted its application of the legislative acceptance doctrine in instances in 

which the Legislature failed to amend a statute. See City of San Antonio v. Tenorio, 

543 S.W.3d 772, 779-80 (Tex. 2018) (citing Krishnan v. Sepulveda, 916 S.W.2d 

478, 481 (Tex. 1995) (“[T]he Legislature has not amended the wrongful death and 

survival statutes…Such Legislative inaction suggests approval for our holdings.”)). 

The Legislature’s amendment of some, but not all, of the TPIA following Boeing 

suggests legislative approval of Boeing’s conclusion. 

Finally, Zachor suggests that the legislative acceptance doctrine is 

inapplicable when immunity is at stake. Zachor Br. at 28 (“The ‘legislative 

acceptance’ doctrine…is legislation by negative implication that is inconsistent with 

the requirement that waivers of immunity must be clear and unambiguous.”). Yet 

the doctrine applies in the governmental immunity context. See Tenorio, 543 S.W.3d 

at 779-80. Zachor’s legislative acceptance argument fails. 

Zachor’s multitudinous arguments are no match for the statute’s plain 

language and confirming Supreme Court authority—private third parties like QF 

have standing to sue the Attorney General, and sovereign immunity is waived for 

that purpose. 
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III. There is no immunity from ultra vires claims. 

QF has also noted that the trial court had jurisdiction to prohibit ultra vires 

acts. CR1:5. QF alleged that the Attorney General committed an ultra vires act by 

violating the TPIA and ordering the disclosure of protected information. CR1:5. 

There is no immunity for an Attorney General’s open records decision that violates 

the TPIA or exceeds the authority delegated by the Act. See City of El Paso v. 

Heinrich, 284 S.W.3d 366, 372 (Tex. 2009) (“[S]uits to require state officials to 

comply with statutory or constitutional provisions are not prohibited by sovereign 

immunity….”).  

Zachor argues that QF cannot assert ultra vires claims because the Attorney 

General “clearly has the authority to issue legal opinions under the TPIA” and the 

“fact that [QF] may believe that one such legal opinion is wrong does not establish 

a proper ultra vires claim.” Zachor Br. at 39. But a decision counter to the TPIA is 

precisely the sort of ultra vires act to which immunity does not apply. See, e.g., 

Boeing, 412 S.W.3d at 23 (Pemberton, J., concurring) (recognizing potential “ultra-

vires exception to sovereign immunity to restrain the Attorney General’s disclosure 

of information on the basis that it would violate the PIA or exceed delegated 

authority under it….”) (emphasis in original)). Because QF alleged ultra vires acts, 

the trial court erred in granting Zachor’s plea to the jurisdiction.   



22 

IV. QF was not required to sue Texas A&M. 

Zachor contends that QF was required to join Texas A&M as a prerequisite to 

the trial court’s power to hear this case. Zachor argues that Texas A&M was an 

indispensable party, that the trial court could not give adequate relief without Texas 

A&M’s joinder, and that Texas A&M is now under a mandatory duty to disclose the 

requested information. Zachor Br. at 40-46. Therefore, Zachor claims, the trial court 

properly granted its plea—regardless of its immunity claim. Id. Zachor is wrong on 

all points. 

A. Texas A&M is under no mandatory duty to disclose the requested 
information.  

Zachor argues that Texas A&M has “a mandatory duty to release the 

information ruled public in Tex. Att’y Gen. Op. OR2018-20240” because Texas 

A&M did not file a lawsuit challenging the Attorney General’s decision within 30 

days, as permitted by section 552.324. Zachor Br. at 20, 44-47.9 Zachor further 

contends that by the time QF filed the underlying lawsuit, over 30 days after the 

Attorney General issued its initial opinion, it was “too late to join Texas A&M in 

time to meet the thirty-day limitations period in TPIA section 552.324” and thus, 

Texas A&M must produce the requested information. Zachor Br. at 46. 

 
9 If a governmental body desires to challenge an open records ruling by the Attorney General in 
court, it must file suit within 30 days of the Attorney General’s decision. TEX. GOV’T CODE 
§ 552.324.  
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This Court rejected Zachor’s argument in its October 22, 2020 opinion in this 

case. There, the Court held that “Texas A&M’s request for a ruling from the 

Attorney General suspended its obligation to provide the records at issue.” App. 1 at 

5. The Court found that the “status quo is that Texas A&M sought a ruling from the 

Attorney General’s office on Zachor’s request, and that request for a ruling 

suspended Texas A&M’s obligation to disclose the documents.” Id. at 5 n.1. The 

Court correctly explained that until QF’s challenge to the Attorney General’s ruling 

in response to Texas A&M’s request for a ruling is “ultimately resolved,” Texas 

A&M has no obligation to produce the requested information. Id. Thus, the Court 

permitted QF to supersede the judgment and stay the trial court’s order pending this 

appeal. Id. at 7. 

This is consistent with Texas law holding that when a third party files suit to 

protect its information, as QF has done here, the court determines de novo whether 

the information must be disclosed: “‘[W]hether information is subject to the [TPIA] 

and whether an exception to disclosure applies to the information are questions of 

law’ that [courts] review de novo.” Adkisson v. Paxton, 459 S.W.3d 761, 768 (Tex. 

App.—Austin 2015, no pet.) (internal citation omitted). It is the court’s 

determination of the propriety of the Attorney General’s ruling—not the ruling 

itself—that determines whether disclosure is required. Thus, this case presents an 
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actual controversy between the parties that will be determined by the judicial 

declaration sought. See Nootsie, 925 S.W.2d at 661. 

The TPIA and Attorney General recognize this as well. Under section 

552.353, a public information officer need not provide access to public information 

if he or she “reasonably believe[s] that public access to the requested information 

[is] not required” and “the officer act[s] in reasonable reliance on a…written 

interpretation of this chapter contained in an opinion…of the attorney general….” 

TEX. GOV’T CODE § 552.353(b)(1). In its second letter ruling regarding QF’s 

information, the Attorney General stated that some of QF’s information that was at 

issue in the first letter ruling (which is challenged in this appeal) is “currently the 

subject of pending litigation” and that “we will allow the trial court to resolve the 

issue of whether the information that is the subject of the pending litigation must be 

released to the public.” CR1:241. Thus, the Attorney General’s most recent ruling 

expressly states that whether the information at issue in this appeal must be disclosed 

is a matter for the “trial court to resolve.” Id. It does not require release of the 

disputed information. Thus, Texas A&M’s public information officer, acting in 

reasonable reliance on the Attorney General’s most recent letter ruling, is not 

required to release the disputed information as Zachor claims. TEX. GOV’T CODE § 

552.353(b)(1).  
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B. Texas A&M is not an indispensable party. 

Zachor argues that Texas A&M is an indispensable party and that the trial 

court cannot give “complete relief” in its absence. Zachor Br. at 40-43 (citing TEX. 

R. CIV. P. 39(a)). Zachor reasons that because Texas A&M’s officer for public 

information is charged with a duty to produce or withhold information under TPIA 

sections 552.203(1) and 552.353, or seek an opinion from the Attorney General 

under section 552.301 if the officer wishes to withhold the information, it must be 

joined. Zachor Br. at 40.  

Boeing rejected this premise, holding that Boeing could protect its own 

interests in the information subject to disclosure, regardless of the governmental 

body’s—there, the Port Authority’s—position regarding disclosure: 

The Port has never indicated a desire to release this information over 
Boeing’s objection but has instead deferred to Boeing to protect its own 
interests. The issue then is not whether Boeing can enjoin the Port from 
releasing Boeing’s private information….but rather whether Boeing 
has the right under the Act to assert its own interests in protecting that 
information. 

Boeing, 466 S.W.3d at 837 (emphasis added). Regardless of the Port Authority’s 

actions, Boeing had “the right to protect its own privacy and property interest 

through the judicial remedy section 552.325 provides.” Id. at 842 (emphasis added). 

Texas A&M was not an indispensable party to this suit. QF was entitled to 

protect its interest independent of Texas A&M’s presence as a party.  
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C. The court can grant meaningful relief in this case.  

Zachor claims that a decision against the Attorney General “cannot give the 

relief sought by [QF],” nor can it make Zachor “whole.” Zachor Br. at 41. Again, 

Zachor overlooks the import of QF’s suit. It is the court’s determination of the 

propriety of the Attorney General’s ruling that will determine whether or not QF’s 

private information must be released—and thus whether QF obtains “relief” or 

Zachor, as it argues, is made “whole.”  

Zachor also contends that a lawsuit in which QF obtains relief only against 

the Attorney General places the parties at risk of multiple lawsuits and inconsistent 

results because Texas A&M, a non-party, would not be bound by any decision in 

this case. Zachor Br. at 42. This Court’s recent opinion properly recognized that the 

opposite is true. Texas A&M’s ultimate obligation to protect or disclose QF’s 

information will be determined by the outcome of this suit. App. 1 at 5-8. 

Finally, Zachor argues that if Texas A&M subsequently releases, or fails to 

release, the requested information, the parties will have to pursue separate relief 

against Texas A&M. Zachor Br. at 42. But that is precisely what the TPIA 

anticipates—a separate action against the governmental body for violation of the 

statute—brought by the Attorney General, or the county or district attorney—or a 

mandamus proceeding brought by the requestor seeking information. See TEX. 

GOV’T CODE §§ 552.3215; 552.321(a). 
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*** 

 Zachor cannot escape the Legislature’s determination that a third party like 

QF may sue the Attorney General to withhold private information from public 

disclosure. The Texas Supreme Court and the Attorney General agree that the 

Legislature provided private litigants this choice. Zachor’s multi-pronged effort to 

defeat the TPIA’s plain language and confirming authorities fails. This Court should 

return this case to the trial court for a decision on the merits.  

CONCLUSION AND PRAYER 

QF prays that this Court reverse the trial court’s final judgment granting 

Zachor’s plea to the jurisdiction, remand the case to the trial court for proceedings 

on the merits, and grant QF any other relief to which it is entitled. 
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TEXAS COURT OF APPEALS, THIRD DISTRICT, AT AUSTIN 
 

 

 

NO.  03-20-00129-CV 

 

 

Qatar Foundation for Education, Science and Community Development, Appellant 

 

v. 

 

Ken Paxton, Texas Attorney General; and Zachor Legal Institute, Appellees 

 
 

 

FROM THE 200TH DISTRICT COURT OF TRAVIS COUNTY,  

NO. D-1-GN-18-006240, THE HONORABLE KARIN CRUMP, JUDGE PRESIDING 

 

O R D E R 

 

PER CURIAM 

  Appellant Qatar Foundation for Education, Science and Community Development 

has filed a Rule 24.4(a) motion, requesting that this Court review and reverse the trial court’s 

order denying the Foundation’s motion to set a supersedeas bond amount and suspend 

enforcement of the judgment that is the subject of this appeal.  See Tex. R. App. P. 24.4(a) 

(authorizing appellate review of trial court’s ruling on Rule 24 motion seeking to suspend 

enforcement of judgment).  For the following reasons, we reverse the trial court’s order denying 

the Foundation’s motion and order the Foundation to post a bond in the amount of $1,000 to 

supersede the judgment.  See id. R. 24.4(d) (authorizing appellate court to require changes in trial 

court’s order, including posting of bond). 
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BACKGROUND 

  The Foundation appeals from the trial court’s grant of Zachor Legal Institute’s 

plea to the jurisdiction, which resulted in the dismissal of the Foundation’s case.  In the 

underlying case, the Foundation sued the Attorney General pursuant to the Texas Public 

Information Act (PIA) to prevent disclosure of certain requested records held by Texas A&M 

University that the Foundation asserts contain its confidential, sensitive, and trade-secret 

information.  See generally Tex. Gov’t Code §§ 552.001-.376.  The Foundation sought to set 

aside portions of the Attorney General’s open-records ruling and to obtain a declaratory 

judgment that the requested records were exempt from disclosure under the PIA.  The requestor 

of the information, Zachor, was not named as a defendant but was provided with notice of the 

suit, pursuant to Section 552.325 of the PIA.  See id.  § 552.325.  Zachor intervened in the suit.  

The Foundation and Zachor filed cross-motions for summary judgment on the 

merits of whether the records at issue are exempt from disclosure.  On the morning of the hearing 

on the summary-judgment motions, Zachor filed a plea to the jurisdiction, arguing that (1) the 

Foundation lacked standing to bring its PIA claim because no provision of the PIA authorizes a 

third party that asserts privacy or property interests to file a lawsuit to challenge the Attorney 

General’s decision on an open-records ruling and (2) Texas A&M, the governmental body that 

had requested the Attorney General’s ruling, was not a party to the lawsuit.  After the hearing, 

both the Foundation and the Attorney General filed post-hearing briefs opposing the plea to the 

jurisdiction, arguing that the plain text of the PIA and the Texas Supreme Court’s precedent in 

Boeing Co. v. Paxton support the Foundation’s standing as a third party to bring its claim.  See 

Boeing Co. v. Paxton, 466 S.W.3d 831 (Tex. 2015).  The trial court granted Zachor’s plea to the 

jurisdiction and dismissed the case. 
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The Foundation filed a motion to supersede the judgment pursuant to Texas Rules 

of Appellate Procedure 24.1 and 24.2, arguing that it would be irreparably damaged if the 

judgment were not superseded because once the Foundation’s confidential and sensitive 

information is made public, the damage to the Foundation will have been done and the appeal 

would be rendered moot.  In response, Zachor argued that an order granting a plea to the 

jurisdiction is not a “judgment” and therefore cannot be superseded.  Zachor also argued that 

superseding the judgment would amount to an improper injunction against nonparty Texas A&M 

and the Foundation cannot show how it will be irreparably injured.  The trial court denied the 

Foundation’s motion to supersede, stating in its order that it found the motion should be denied 

because “there is no ‘judgment’ in this case that any party could enforce.” 

ANALYSIS 

In its motion to this Court, the Foundation argues that (1) the trial court erred as a 

matter of law by holding that an order granting a plea to the jurisdiction is not a judgment that 

can be superseded under Rule 24, and (2) the trial court abused its discretion by declining to 

supersede a judgment when a failure to supersede would render the appeal moot.  The 

Foundation further argues that no bond posted by Zachor could offset the irreparable harm the 

Foundation will suffer if the judgment is not superseded and the Foundation prevails on appeal; 

therefore, Zachor should not be allowed to counter-supersede the judgment under Rule 

24.2(a)(3).  Moreover, the Foundation asserts that this Court should set a nominal bond in the 

amount of $1,000 for it to post to supersede the judgment because Zachor identified no harm 

resulting from a suspension of the judgment.  

The Attorney General submitted a letter to the Court informing us that it does not 

intend to file a response to the Foundation’s motion because it “does not oppose the motion and 
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believes it is appropriate for the Court to prevent the release of the information at issue in order 

to preserve its jurisdiction to decide the merits of the appeal.”  Zachor filed a response to the 

motion, arguing that there is “no judgment that any party is threatening to, or indeed could, 

enforce” and that the Foundation is improperly attempting to obtain what amounts to an 

injunction against nonparty Texas A&M by attempting to supersede the judgment. 

 

Issue 1: The order is a final judgment that can be superseded. 

In its motion to the trial court, the Foundation sought to suspend enforcement of 

the judgment by posting a bond as allowed under Rule 24.2(a)(3), which governs the amount of a 

bond required to supersede a judgment for something other than money or an interest in real 

property.  The Rule provides in relevant part: 

 

[T]he trial court must set the amount and type of security that the judgment 

debtor [here, the Foundation] must post. The security must adequately protect 

the judgment creditor [here, Zachor] against loss or damage that the appeal 

might cause.  But the trial court may decline to permit the judgment to be 

superseded if the judgment creditor [Zachor] posts security ordered by the trial 

court in an amount and type that will secure the judgment debtor [the Foundation] 

against any loss or damage caused by the relief granted the judgment creditor 

[Zachor] if an appellate court determines, on final disposition, that that relief was 

improper. 

 

Tex. R. App. P. 24.2(a)(3) (emphasis added).  In response, Zachor argued to the trial court that 

its order of dismissal is not a “judgment” to which Rules 24 and 25 apply because “there is no 

‘judgment’ to be enforced,” and thus, no enforcement to be suspended by supersedeas.  We 

disagree. 

Whether titled an “order” or a “judgment,” a grant of a plea to the jurisdiction that 

dismisses an entire case is in substance a final judgment because it disposes of all parties and all 
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claims.  See Lehmann v. Har-Con Corp., 39 S.W.3d 191, 195 (Tex. 2001) (“A judgment is final 

for purposes of appeal if it disposes of all pending parties and claims in the record . . . .”).  In its 

response to this Court, Zachor acknowledges that a dismissal of all claims and all parties is final 

and potentially appealable, but it argues that the trial court’s dismissal order, as a practical 

matter, is not enforceable (i.e., Zachor cannot use the order to force Texas A&M to produce the 

documents), and thus, there is nothing to be suspended.  However, Zachor’s argument 

mischaracterizes the nature of this PIA appeal. 

As the governmental entity from whom documents were sought, Texas A&M’s 

request for a ruling from the Attorney General suspended its obligation to provide the records at 

issue.1  See Tex. Gov’t Code §§ 552.301 (setting forth procedure for requests to Attorney 

General), .302 (providing that in absence of such request, information “is presumed to be subject 

to required public disclosure and must be released unless there is a compelling reason to 

withhold the information”).  The Foundation brought suit against the Attorney General under 

Section 552.325 as an entity seeking to withhold information from a requestor.  Its suit was not 

against Texas A&M or Zachor, although the PIA required it to notify Zachor of the suit and also 

allowed Zachor to intervene.  See id. § 552.325(a), (b).  Under the PIA, Zachor must also be 

 
1  Zachor argues that the status quo that supersedeas would protect here is the absence of an order 

preventing disclosure of the documents.  See El Caballero Ranch, Inc. v. Grace River Ranch, 

L.L.C., — S.W.3d —, No. 04-16-00298-CV, 2016 WL 4444400, at *3 (Tex. App.—San Antonio 

Aug. 24, 2016, no pet.) (“Supersedeas is a writ that preserves the status quo of a matter as it 

existed before the issuance of a final judgment from which an appeal is being taken.”).  We 

disagree.  Here, the status quo is that Texas A&M sought a ruling from the Attorney General’s 

office on Zachor’s request, and that request for a ruling suspended Texas A&M’s obligation to 

disclose the documents.  Until the Foundation’s challenge to the Attorney General’s ruling is 

ultimately resolved, the absence of Texas A&M’s obligation to produce the documents is the 

status quo to be protected by supersedeas. 
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allowed an opportunity to intervene and oppose any settlement that the Attorney General might 

seek to enter into with the Foundation.  Id. § 552.325(a).  

The Foundation argues that the trial court’s dismissal of its suit against the 

Attorney General has the same practical effect as an adverse ruling on the merits would—

without a pending challenge to the Attorney General’s letter ruling, in theory, Zachor could seek 

to enforce the Attorney General’s ruling and compel disclosure of the documents at issue.  Even 

if, as a practical matter, Zachor is unlikely to be able to obtain the information from Texas A&M 

while the suit is pending, especially in light of the Attorney General’s position that it is 

appropriate for the Court to prevent the release of the information, superseding the trial court’s 

order granting the State’s plea to the jurisdiction is the Foundation’s only recourse from Zachor’s 

ostensible legal right to attempt to obtain the information.  Thus, the trial court abused its 

discretion by declining to set a bond “because there is no ‘judgment’ in this case that any party 

could enforce.” 

 

Issue 2:  The trial court lacked discretion under Rule 24.2(a)(3) to decline to permit the 

Foundation to supersede the judgment. 

 

If there is a final, appealable judgment or appealable interlocutory order, under 

Rule 24.2(a)(3), the trial court must allow the judgment to be superseded.  Tex. R. App. P. 

24.2(a)(3) (“[T]he trial court must set the amount and type of security that the judgment debtor 

[here, the Foundation] must post.”).  The trial court only has discretion with regard to the amount 

and type of security that the Foundation must post under Rule 24.2(a)(3) to adequately protect 

Zachor against damage that the appeal might cause.  See id.  Moreover, the trial court does not 

have discretion to refuse to supersede a judgment that would require production of information in 

a PIA case because “once the requested information is produced, an appeal is moot.”  In re 
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Dallas Area Rapid Transit, 967 S.W.2d 358, 360 (Tex. 1998).  Superseding the judgment in this 

case is necessary to preserve the Foundation’s right to appeal and pursue its claims on the merits. 

However, Rule 24.2(a)(3) allows the trial court discretion to decline to permit the 

Foundation to supersede the judgment if the court could ensure through a bond posted by Zachor 

that the Foundation would be protected from damage caused to it if the information is released to 

Zachor, and the Foundation later succeeds on appeal.  But Zachor only offered to post a nominal 

bond of $1,000, and it provided no evidence to support that a nominal amount would protect the 

Foundation from erroneous disclosure of the information.  

The Foundation, on the other hand, offered evidence that it will suffer 

unquantifiable irreparable harm if the requested information is disclosed.  The Foundation 

argued that it would be “irreparably damaged” if the judgment were not superseded because 

“[o]nce the confidential and sensitive information is made public, the damage to [the 

Foundation] will already have been done” and would render an appeal moot.  It submitted an 

affidavit to the trial court from the Foundation’s general counsel attesting to the highly 

confidential nature of its negotiations and arrangements with Texas A&M, disclosure of which 

would cause competitive harm to the Foundation.  

The Foundation further argued that it should only be required to post a nominal 

bond of $1,000 to supersede the judgment because neither Zachor nor any of the other involved 

parties would suffer any loss or damage as a result of suspending the judgment while the appeal 

is pending.  Zachor presented no evidence of any harm it would suffer from a stay during the 

pendency of the appeal.  Accordingly, we conclude that the trial court abused its discretion by 

failing to allow the Foundation to post a nominal bond to supersede the judgment, given the lack 
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of evidence of harm to Zachor and the evidence of unquantifiable irreparable harm to the 

Foundation if the information is disclosed while the appeal is pending. 

CONCLUSION 

The trial court abused its discretion by denying the Foundation’s Rule 24 motion. 

Because Zachor did not present any evidence to the trial court of harm it would suffer from a 

stay during the pendency of the appeal, the record before the trial court established that the 

Foundation should be allowed to post a nominal bond in the amount of $1,000.  To maintain the 

status quo and to protect our jurisdiction over the appeal, we grant the Foundation’s motion for 

review of the trial court’s order, and we suspend the trial court’s judgment and any enforcement 

of the Attorney General’s letter ruling that would require Texas A&M to disclose the 

Foundation’s information at issue in this suit.  See Tex. R. App. P. 24.4(d).  We order that the 

Foundation post a bond in the amount of $1,000 with the trial-court clerk on or before November 

11, 2020.  See id. 

  It is so ordered on October 22, 2020. 

 

Before Chief Justice Rose, Justices Baker and Kelly 

Filed:   October 22, 2020 
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